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ended, in part, because of our commitments under General

The Indian Patent Act is being am

“Agreement on Trade and Tariff (GATT). Similar considerations have prompted us 1o formulate a -

Protected Plant Varieties
anvil in response to our commitmen

has advanced beyond the conventional intellectual property rights (
diversity resources, and the need thereof to share benefits.

sovereign rights of nations over their bio

of commercial applications of traditional knowledge of sustainable uses

with local communities. It is important for India to benefit from
el for other developing countries as well. Intellectual

ed to biological resources, beyond the convention
d chemical innovations. On this new biological frontier, considerab
urces already exist in the public domain, and CBD has clearly
and share its benefits with these public-domain resources. These,
derations must be reflected in the Amended Patent Act. It is also vital that we ensure a prop

e of the provisions of the new Patent Act, Protected Plant Varieties Act, and t
discuss measures for disclosure of country of origi

relevant public knowledge or agreements in the IPR

legislative framework that would be a mod
Property Rights (IPR) are now being extend
domain of mechanical an
pertinent knowledge and reso
accepted the need io respect
consi
harmonizaiton oj provisions o

Biological Diversity Act. In this article we

KONRAD LORENZ, Nobel Laureate and one of the
founders of the modein science of animal behaviour says
that bis philosophy of life has been to act creatively;
neither to drift passively with the current, nor to break
one’s head against a brick wall’. We might, with profit,
apply this philosophy to decide on how we should deal
with the challenges being posed by the new compulsions
of intellectual property rights (IPR) regimes For, today,
we seemn to be engaged in pursuing the two courses
rejected by Lotenz. Our politis:;al2 and intellectual®
leadership calls for rejecting most of the new provisions
of the Trade Related Intellectual Propetty Rights accord
(TRIPS) of the General Agreement on Trade and Tariff
(GATT)® Given the compulsions under which we operate,
this is like breaking our heads against brick walls. So, in
actuality, the Government meekly surrenders and we end
up drifting with the current” In fact, the few new
provisions we make, such as the exclusion of innovations
based or formulations in Indian medicinal systems, are

The anthors are at the Centre for Ecological Sciences, Indian Institute.

of Science, Bangalore 560 012, India; Madhav Gadgil is also at the
Jawaharlal Nehmn Centre for Advanced Scientific Regearch  Jakkur,
Bangalore 560 064, India.

1418

Act. At the same time, a National Biological Diversity Act is also on the .
ts to the Convention on Biological Diversity (CBD). The CBD -

IPR) regime fo accept the:

of biodiversity resources.
these provisions and create a

applications under these acts.

more likely to harm rather than serve our interests. This
unfortunate, for the international Convention on Bi
logical Diversity (CBD) has created space for us
creatively develop new approaches within the glo
fiamework that we ate compelled to accept®. In this pap
we have proposed various measures that should
adopted to take advantage of these possibilities, wh
developing the Indian framewotk for operationalizing
new IPR regime.

Trade-related intellectual property rights

IPRg are meant to assure rewards to innovators, and
claimed to have been an important driving force behi
the rapid industrial growth in the developed world” Th
primarily evolved to protect mechanical and chem
innovations for which identification of novelty,
inventive step and the innovator is relatively strail
forward The current IPR regimes fail fo provide %
rewards to the public-domain foundations, on which
innovations may be based. This becomes a particﬂl?i i
important concern when the IPR regime is extended 19 "5
biological domain too For, in this domain, activitie}
outside the purview of formal science as well as P
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unded research have generated extensive material
wledge resources which could serve as the basis
for further future protected innovations Thus local
cultivars of crops may provide genes with significant
tications; as in the case of Paitambi varieties of rice

fically
and kno

.2pP
that harboure
hopper whose outbreak was causing extensive damage

in southeast Asia®. Furthermore, many high-yielding
carieties of c1ops have also been developed through large
ublic investments in agricultural 1esearch institutions
Other applications, such as the use of neem oil as an
insecticide, or turmeric powder as an antiseptic, are part
of public--domain knowledge which could be buii‘t upon
ihrough small steps such as the process for increasing the
shelf-dife of azadirachtin, the molecule responsible for
'pesticidai properties of neem oil’. Thus, today the IPR
regimes, as enshrined in TRIPS, provide for no sharing of
penefits with this public-domain foundation, resulting in
claims that have been termed ‘bicpiracy’’.
- India, along with 129 other countiies, is now a signa-
“tory to GATT - with TRIPS as one of its components --
‘which has several provisions favouring developed coun-
" ties over the developing ones'®. TRIPS requires all
. member countries to ptovide for a strong 20-year-long
: "_p:itent protection to processes as well as to products based
on both domestic and foreign innovations. Its Article 27
- tompels member countries to protect through patents
1 . innovations in all fields including food, health and other
__"biotechno]ogy—related fields. Tt also erodes the authority

essential goods, in the name of public interest, and to
‘egulate their prices Member countries may however
- exclude plants, animals, and essentially biological pro-
" tesses for reproduction from patenting However, now 1t
lS mandatory to protect plant varieties through_ patents, or
|7 any other independent sui gemeris system, or combina-
tions thereof that are effective. This requirement of
. efficacy would preclude farmers from saving, replanting,
‘ot selling for reproductive puiposes their produce from
“the protected varieties Within these limits, it is not
_mandatory for member nations to adopt the International
“Union-for Protection of New Varieties (GPOV) system,
which has no provisions to protect farmers’ intetests, or to
teward them for development or maintenance of culti-
varss UPOV only provides for strong breeder’s rights,
suited to the developed countries, where functions of
gain and seed production are divided between the farmer
‘and breeder 1espectively’ Developing countries, like
India, where more than hatf the seed supply is ensured by
Sving and exchanging of seeds®, therefore requite an
Inovative piece of legislation looking beyond UPOV.

Deveioping countries have been allotted a period of
10 years to reform their national IPR legislations to meet
the aforesaid requirements However, the developing
touniries must soon provide a mailbox facility to file
#pplications for product patents, which will be scrutinized
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d a gene for resistance to the brown leaf

_of the governments to demand compulsory licensing of

after 2005 AD. Till then, the developing countries must
provide for Exclusive Marketing Righis (EMRSs) to inno-
vations, have obtained patent protection and marketing
approval from any other GATT membe: nation Deve-
loping counties, committed to these provisions, are
finding it difficult to formufate legal and policy measures
required to mitigate the serious implications of this
requirement for the health and food sectors.

Product patents regime

It has been advocated that India must not allow patents on
life forms and their derivatives’. No countty has as yet
adopted this stand, as it might conflict with the TRIPS
provisions and invite multilatezal sanctions India was, in
fact, taken to task by the Woild Trade Organization
(WTO) for not providing the mailbox facility and
EMRs'® In order to meet our obligations under TRIPS
and to avold possible sanctions, the Indian Parliament has
amended the Indian Patent Act 1970, so as to grant EMRs
in the field of agro-chemicals and pharmaceuticals®
EMRs would last for a petiod of 5 yeats, or till the patent
application is approved or rejected after 2005 AD, which-
ever is shorter. When the amendments were tabled in
Rajya Sabha during December 1998 session of the
patliament, the pressure from opposition forced the

! t o ; ' ifs
government to agree to further modify them so as to

exclude from the purview of EMRs any inventions based
on formulations in Indian medicinal systems!! Tt ig likely
that such inventions may be excluded from product
patents, even after the patent act gets amended further

It is ow contention that excluding the innovations
based on the Indian system of medicine from the EMR
1egime may cause moie harm than good: it would deprive
Indian entrepreneuts and the Council for Scientific and
Industzial Research (CSIR) of an opportunity of claiming
IPRs; the developed countries may object to this res-
triction and continue to encourage IPR protection to such
innovations domestically, putting Indian entrepreneurs at
a disadvantage; and they may also refuse to share any
benefits generated from such protected markets unless we
too extend similar protection, as required by the ‘national
treatment’ clause of the TRIPS

In this context, there seems to be little reason to shy
away from a system of product patents, with appropriate
safeguards, so as to create space for approval of appli-
cations on the merit of each case After all, the Indian
government has amply demonstrated its commitment to
TRIPS by drafting a Plant Variety Protection and
Farmer’s Rights (PVP) Act, ready for tabling in the
parliament’’ The earlier drafts of the PVP act proposed a
‘Community gene fund’ to recognize and reward farmers’
contribution'> We are given to understand that the recent
drafts have done away with such an arrangement in view
af the proposed national biodiversity fund, under the draft
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Biological Diversity Act. Thus, the term farmers’ rights,
included in the title, appears.to be cosmetic and, in
reality, the act merely provides for strong plant breeders’
rights (PBR) at the cost of the farmer

Challenge of biopiracy

The emerging IPR regimes, as enshiined in the TRIPS,
primarily protect innovations developed within the system
of formal sciences As a consequence, the scientists and
the entrepreneuts, especially from the developed wotld,
are p'rotected; while there is no provision for acknow-
ledging and sharing benefits with the foundations of
resources o1 knowledge in the public domain For example,
take the case of neem oil, a well-known pesticide in many
parts of rural India, whose active ptinciple, azadirachtin,
breaks down quickly. W.R Grace & Co., a transnational
corporation, invented a chemical treatment for stabilizing
the azadirachfin, thereby increasing its shelf life and

making it possible for it to be transported worldwide.- .

This innovation was protected through a US patent (No.
5124349)" Although the use of neem oil by the Indian
farmers was mentioned in the patent application, there can
be no provision for sharing the resualtant huge commercial
benefits from the sales of the insecticide with the Indian
farmers under the present regime. Although the patent
would not prevent the Indian farmers from using neem oil
locally as a pesticide, as long as it was produced on the
farm or purchased in crude form from neighbouts or local
market, any Indian entrepreneur would be prohibited from
developing and marketing a similar commercial invention.
The Indian entrepieneurs would therefore be compelled to
pay royalty to the Grace Company and sell their product
at the prices fixed by the company. Since neither the
Indian farmers mot iadustry knew the process of stabi-
lizing azadirachtin, it is therefore difficult to contest the
claims of novelty and inventiveness of the patert.

In the case of Basmati rice, traditionally grown in India
and Pakistan, a US Company, Rice Tec., has obtained a
patent on similar rice grown in the US (Patent No
5_663484)%3 The patent claims specify that the inventive

steps lie in obtaining equivalent or superior quality of

grain ifom crop Brown in an entirely different country.
Given the complexity of the case, Indians are still
engaged for over a year in collecting evidence to contest
it. In contrast, in one of the controversial cases, the US
patent office granted a patent (No 5401504), after initial
reluctance, on use of turmeric in the powder form for
wound healing, on the grounds that such usage was
not known in the U8’ However, CSIR could present
published evidence in an appeal in the US court that such
usage was known in India, and hence not novel Con-
sequently, the patent was revoked. This was an excep-
tionally easy case to argue AS exemplified by the neem
and basmati cases, proofs of public~domain origin of
knowledge or resources can be of little use in contesting
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and rejecting the patents It is however possible to
visualize using such evidences to claim a share of the
subsequent commercial benefits, and channel these rewazd
to promote public-domain knowledge and conservation of
biodiversity resources, taking advantage of the oppor-
tunities created by the CBD.

Convention on Biological Diversity

CRD reflects, to a great measure, the worldwide concern
to prevent unfair exploitation of the rich genetic wealth
and traditional knowledge of the developing countries by
the developed world'* Signed by 170 countries till date,
including India, CBD came into force in 1993. The
convention reaffirms sovereign rights of the membar
nations over their genetic resources It requires all the-
nations to facilitate foreign access to their genetic
1esources; such access must be on the basis of pIiox-'
informed consent of the country of origin (article 15) The
terms of agreement could include gharing of benefits,
technology transfer, and preferential location of R&D:
units in the country of origin. It also requires member -
countries to obtain traditional knowledge of sustainable
uses of biological resources with the approval of its

holders, their involvement in its wider application and

sharing with them the resulting benefits (articte &} It
requires nations to protect the traditional knowledge and :
customaty practices refating 1o uses of biclogical -
resources (article 10¢) Furthermoie, it stipulates that PR
regimes should be supportive of and do not run counter tq‘f
the CBD objectives of conservation, sustainable use and
equitable sharing of benefits (article 16(5)). Fot example,
countries providing genetic iesources could seek tech-
nologies including those protected by IPRs, provided that -
adequate protection is ensured (article 16{3)).
Unfortunately, CBD does not provide any explicit
1ights, either to nations o1 people, regarding the vast store”
of genetic material ot knowledge tiansferred abroad priot”
to 1993. Much of the public-domain repositories of germr-
plasm and other pertinent information on it is today mOlf?:-
readily available through repositories housed in the dever -
loped countries rather than in the developing countries of
origin. For example, the most extensive and efficient:
source of information on traditional uses of Indian plantss
like neem, is a database, NAPRALERT, housed -
Chicago in the US® This information is compiled through
exhaustive search of literature, including Indian SOUTCEST:
often not available to most Indians. Moreover, Rice Te¢:
developed its Basmati lines from the stt ains obfain€C"
before the CBD' came into force Hence, the question
prior-informed consent of India or Pakistan does not arise;
within the existing CBD framework Despite such 1M
tations, many of the provisions in CBD may be of gf_f".ltf
help in safeguarding the interests of the deveioplﬁgff
countries, provided that they enact supportive nation®
legislation as well.
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Pwposed Indian Biological Diversity Act

To give effect to the provisions of the CBD, Indian
overnment has drafted a biological diversity legislation15
to be tabled in the parliament for enactment It was widely
circulated and discussed by, the Ministry of Envitonment
and Forests, including with the authors. The legislation
contains the following important clauses relating to IPRs
and penefit-sharing:

(i) People’s knowledge shall be registered at local, state
and national levels and protected with the help of a sui
generis system of TPRs (article 14). This provision pre-
cumably refers to information yet undisclosed Besides,
institutions of self-governance — from village-level upwards -
have been entrusted with the responsibility of chronicling
biodiversity resources, people’s knowledge, and conserva-

tion efforts (atticle 11); presumably to define the extent of

public—doma‘in resources

(iiy Any person applying for IPRs in India or abroad,
relating to biological 1esources occurring in and/or acces-
sed from India, must obtain prior permission of and abide
by the benefit-sharing conditions imposed by the national
antharity (article 17).

(iiy The national authority, if necessary shall oppose
worldwide the IPRs granted in relation to biological
resources o1 knowledge derived from India (atticle 8iv).
(ivy No foreign agency can access biclogical resour-
‘ces occurting in India and related knowiedge wiihout
Cthe prior-informed consent of the national authority
(article 15)

() In cases where a person or a group of persons
“exclusively contribute to the resource or knowledge, they
shall directly share the royalty resulting from its sub-
sequent commercialization. Otherwise, such share of
benefits shall be deposited in a national biodiversity fund
(aiticle 16).

(vi) The national biodiversity fund would be primarily
-used to reward people for their conservation efforts and
knowledge (article 21). Although the basis for making
‘such awards is not specified in the act, the periodic
documentation of resources, knowledge, and conservation
practices by the village-level management councils,
envisaged in article 11, may offer an accountable and

fransparent foundation.

. These are indeed positive provisions However, to
Operationalize these provisions, the proposed PVP Act
-and the amendments to Patent Act must play a supportive
‘ole To enhance the complementarity among these three
&ts, we suggest below a series of measures

Complementarity measures disclosing biological
Waterial and knowledge

APY benefit-sharing arrangements would critically depend
Onour ability to link the innovation to its biological origin

Q_JRRENI SCIENCE VOL 77, NO. 11, 10 DECEMBER [999

and to prior knowledge of its uses To do this effectively,
it will be necessary that the patent, PVP act, and Bio-
diversity Acts enforce following disclosures and sub-
missions in the specification section of the applications

(i} Bielogical source: Specify the organism/s and pro-
ducts thereof used to produce the invention such as a
drug, or the parental crop lines, o1 germplasm accessions
used to breed a new variety

(il} Country/ies of origin: Specify the countryfies that
harbour the biological source/s in natural or natvralized
conditions Several proposals suggest using some cutoff
date in the history, such as 1500 AD, to determine prior
natural geographical distribution of organisms®.

(itt) Accession details: Specify country and agency (e g
private farmer or village council, public sector ot pti-
vate sector gene bank, etc.) providing the organism or
variety/ies used as source material/s.

(iv) Material transfer agreement (MTA): Provide a certi-
ficate from the national authotity of the country and, if
necessary, the donor agency that provided the resource;
specifying that access was granted on the basis of prior-
informed consent and on mutually agreed terms. In case
the country providing the resource does not require an
MTA, then a swoin statement to that effect has to be
provided

(v) Public-domain knowledge: Provide 1elevant prior
knowledge about uses of the biological materials; availa-
ble through public sources such as paient documents,
publications, other printed media, computerized databases
and other elecironic media, inscriptions and the village-
level documents proposed under the draft Biological
Diversity Legislation (article 11).

(vi) Information transfer agreement (ITA): For know-
ledge not publicly available as above, mention the infor-
mation transfer agreements with the private persons
providing the undisclosed information. In fact, the pro-
posed Biological Diversity Act mentions that the
knowledge about biological resources occurring in India
cannot be accessed by foreign agencies without the prioi-
informed consent of the national authority (article 15).
Obviously, this provision seems to refer to transfer of
undisclosed information. The law must additionally allow
petsons holding such information to become a party to the
agreement. Such disclosures and proofs of prior-informed
consent have been widely advocated in the IPR reforms

suggested in 1ecent literature®*® '

Registering claims of knowledge

It is possible that some of the applications provide
inadequate o1 misleading disclosures or agreements. For
example, an entrepreneur may obtain information about
medicinal usage of a plant from a villager without any
prior agreement, and apply for IPRs on subsequent inno-
vations. In such a case, when the patent claims are laid
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open for public scrutiny, any concerned agency OfF
individual may submit evidence pertaining to the priot
existence of this knowledge in the literature ot databases,
including in the village documents and the registration
proposed under the Biological Diversity legislations. In
case such claims are sustained, the [PR applicant should
not only share benefits with respect to the use of prior
knowledge but also pay a penalty for the future to duly
acknowledge it. For providing an effective opposition, it
would be necessary for the people to tegister their
knowledge fully or at least as claims, The proposed
registration and documentation system under the
Biological Diversity Act must permit full as well as
partial disclosures It is equally necessary to collate this
information in the form of searchable computerized
databases® The Biological Diversity Act, Patent Act and
PVP Act must tequire the Ttespective authorities to
conduct a thorough search of such databases to examine
the clatms of novelty made in IPR applications.

Instituting petty patents

The entrepreneurs may search the registered claims
through computerized databases and approach suitable
claimants to access the relevant information with appro-
priate approval of the government as per article 15 of the
Biological Diversity Act If such information constitutes

addition to the publically available literature and data-
hases, the claimants should be specially rewarded. Further.

DAs0n, wlil LaAGliAciiug Sasls el S

if such information triggers some commercial application,
the reward may be proportionally higher. The tewards
could take the shape of up-front payments received at the
time of contract, or milestoné payments received during
varjous research stages and finally, a share in the royalty
subsequent to marketing'®. However, in any case the
contractual arrangement is likely to enable the claimant to
tap very limited benefits compated to the entrepreneur
wielding more information and power One must therefore
explote the possibility of stionger protection to such
information.

Some of the folk knowledge or grasstoots innovations
or cultivars may indeed be worthy of special recognition
other than mere claims protected through contracts.
However, such innovations are difficult to protect under
current TPR regimes which demand higher levels of
inventiveness, investment and elaboration Hence, to
protect grassroots innovations, a system of petty patents
should be initiated”'®'® Such petty patents may be
granted to individuals or group of persons. These should
be relatively easy to apply for and quick to obtain, and the
cost of their filing and maintenance low. The government
may also consider subsidizing the costs of some of the
more promising applications The criteria for patenting
may be retained but the degree of specification should be
kept to its minimal. Thus to acquite a pelly patent, it
might suffice to demonstrate that a herbal mixture is
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clinically effective This howeyef: fsimet the ‘casertoday]
for a patent cannot be granted on such knowledge. The
petty patents too should be sibj¥cted’ t5 “prior” Piblid
scrutiny. The petty patents may Thus’ piéb{iffﬁé’; Corrése
pondingly lesser degree of monopoly -and fetch? sddi
rewards than a patent” To operationalize This'system; the
petty patent offices must be located at the'Tevel of ey
district o1 few neighbouring districts: IBésides; thésw
offices must have efficient computerized " iALOTAHE
network to undertake adequate and efficient scrutiny of;
the applications. The National Foundation fot Innova,,
tions, proposed in the union budget 1999-2000, can.take,
a lead in this direction®, e s

Registering farmers’ varieties T
iiboid
Besides modifying the patent system to protect special
folk knowledge or innovations, it is necessary to explarg
the possibilities of tailoring Plant Breedeis Rights regimg)
to protect folk varieties. However, recognizing angd;
protecting farmers’ vatieties is a Very complex tasky
Usually folk varieties are genetically very diverse; manir
festing considerable morphological and cuitusal variation;”
fiom place to place, one generation to another . Hence, it
is often difficult to distinguish one variety from another -
Furthermore, their denominations could become confus:
ing as a given variety may bear different vernacular names..
in different places; or else, a single base name may refer
to two different vatieties. The modern plant breeders
develop vatieties that have a very natrow genetic base 5o
that these satisfy the criteria of distinctiveness (D),
stability (S) and uniformity (U) prescribed for protection
under the UPOV framework, also adopted by our dief
PVP act'® However, the folk varieties are unlikely 1o
satisfy these notms and are consequently deprived of
protectionls. Thus, instituting petty patents or a lgss -
rigorous plant breeder’s rights system might serve 0
protect at least some of the folk varieties. Indecd;
proposals have been put forth, both locally and globally:
to modify the UPOV criteria and restrict them 0
distinctiveness alone’. Nevertheless, some questions:-
pettairiing to novelty and ownership of folk varieties 18158
further difficulties in protecting these folk varieties. IS
In general, most of the folk varieties are not novel?
Nevertheless, these have not been registered ander t'he-:-
Seed Act 1966 which primatily authorizes varjetie.
developed by public sector breeding programimes, such 8/
through the agricultural universities. The PVP Act P&
cludes protection of varieties registered under the Seef.
Act. Hence, many folk varieties can be poienﬁﬂn_-r;'
considered eligible for px-oteciion, provided that s,llf‘tf'ifl-'eii‘:T
criteria are evolved under the PVP act or under the reght:
tration system proposed under the Biological Divgf'sﬁﬁ;‘:_
Act (article 14). As many of the distinct folk varie!
have a localized distribution, extending over a few talu
or districts, their custodianship may be entrusi®s.
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farmer cominunities ot to appropriate,institutions ufzself
oovemance Identifying all :theii beneficiaries . wouli of
ouzse be ani:immense challenge,: requiring . iringvative
echanisms In.case. a folk varigty dees:not seem fo.be

, d;stmct din terms of either its ideatity or DWneIShlp,. the
' Cumvatoxs could be Iewarded from the.. Natlonai Bio-
diversity.: JFund . as a.igeneral incentive- for . continned
conservation; not specifically. linked: to the -cultivar.
Implementmg any kind of benefu—sharmor Would neces-
sitate a decentralized programme , of. documenting .agro-
piodiversity at the village- level 1tse1f This could be
organized along the lines of the village-level docu-
mentation proposed - in - the Biological Diversity Act
(amcle 10} The local-level characterization.of the-folk
yarieties will -have, to., . be. validated, . - by . agricultural
university scientists, 1nclud1ng through-use .of advanced
techn;ques such as DNA fingerprinting., This: i ‘fQImatjon
L also be; linked to; the databases, of :accessionsiheld
tha Natmna} Bmeaq of Plant Gpnenc.sResouzce,s
(NBPGR) As.a matter of,, fact iNBRGR; has, 1ggently
inifiated a countrywlde drive, to, colfect germplasm of folk
vanetles?‘ This. programme, must incjude pLowisions; 1o
'enabie us to dlstmgmsh folk, varigties; theit geographlcal
dlgmbution and:the custod;an farmlgg communities.

i Y S T &

;Broader publsc scrurmy

R

ll[LGLUQE.b UJ.,. !..LUllh Ul pCU[_JlC

A m b mm ok

et "diﬁ" !mc
AAIC g,u;u 5

-tallonng IPR regx; 2

ery

,tq st::ke _}a_ balax_}jge ‘"etw

'quantum Qf 'mfmmatlon aya;lable; globally ;s als@ ,sky
rocketmg, posing difficulties in its compqlam@n and
I‘ltem authorltleﬁ tharefmaﬂ ind: it difficult to
especially . the
gngs} mszng clalms of!novelty T@» stegp up the.paseef
grgr}p ng - patents,, Wlthout +SACK fcmg xsocaal:uusl;mg,p,zﬁ
‘would.be  desirable itg, make« the <patent; serutiny gomore
_Qﬁgad based‘ pmcsss FQI ', eXamplecd spec;tahs;ts rsuehivas
ﬂﬂf?’\fé'dle and folk healers, sprivate., andg@uhhcwgla}gt
?ﬁee&iefé f&tmers ‘?tc,;must beetfagtively dnvelvedoin
“¥aluating, the . IER; applical 9“5%2 HRECh openNess; ¥ would
aglsq‘serve dem&crzgtlc interestseby eliciting rplant;qmgtmn
qu\’,arlous Stakeholders, toy srepte ga o winswiniokind ,of
sitoation.; Today, .the, paly eppertunisy, fos-suchrdiverse
;,.Epralnmtete;;ts to; valuate thplIPR;claimsl is, whem shese

mf?!?. '\f,kppropr 1att\ t;
1E

BN i ;
Bmeflf-.sharmg trzbunal i
Lil3 5 I i :

the, PUIpose of these various suogestlons is to su1tab1y
Horm the PR regime so that folk knowledge:-and,
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Iesources too have a share in the commercial benefits;
since, traditionally, the IPR legislation is cnly meant to
protect the ability of an entrepieneur to monopolize the
market;:and corner the benefits. Hence, IPR laws cannot
on their own.provide for sharing of the commercial
benefits with the: public-domain foundation of knowledge
and resources underlying the innovation. That function is
being; entryusted: to- the pational authority being constituted
under the preposed: BIQIogmal Diversity Legislation It is
therefore necessary:; for the patent.office or the PVP
authorities ito evolve. mechanisms :to -share their infor-
mation with #nd provide appropriate advice tc the
national biodivetsity, authority to promote equitable sha-
1ing of accreing benefits. This collaboration is mecessary
to effectively dtschaxgc, at 4 Iminimum the foHowmg
funct;ons : a1 :

i‘l‘i:if" ; ‘.lh FHE T T

‘JsIAW muiu-dl_ i

':-Egn}c_fsuch cotnmittee !tO BXBCUI:&

1§"'[" ditw a0,

powe;wd::i@u «q@nstxtut
pec‘ Iorfugquons {amcie» 8} waib

Peop]é’)s’blodwermty Ieglsters Sitaon
brn loool o nadoamalinl as _,la‘_)&, ,;[;ﬂﬂ 1 V‘P‘I:

The mllagedeue,l documsritdtion of cmp\.!cultwam l@calfy
usedrmedicindlrherbsiwitd Hoodsjsandrbther bibdiversity
respyrgessand oftheizaibe yand gonsedvation fandimlanages
ment.practices: enyisagsds invtheolegal i amépork might
take: the formaf gebplels hiddivetsity: segisters(PRRY) for:
whichswediow; have:gamedisome practibalcexperighta™
Thesed BBRy: mdy calsai Serve samother gmpottant fonctivn;
namelys'; thatyafisprométing: sustaifiablE tanagefifedicst
biodiversity; resonrces: oThis: syould thel-grefatly facilitated:
by suitableamendments: in! the' RanthayatRajAct so asito:
empowerilocalcommunities tonmdnagd:tocal biodiversity
resources, to. regulate;hdrvests;and to.chdrde appropriate
coliectionsfees alpngithe, i linesi nfathe. provisions.of ihe
extension of the:Panchaydt RapiAet:td ISgheduled-"Areas:
Amendments of;1996 (refi: 24).:8uchsgollectidn -charges
are aheady a common practice:dn :several:other: tropical
countries™®, Such:_empowerment of panchayatsiiwould
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strengthen the ongoing Pprogrammes of joint forest
management; with PBR serving as an appropriate infor-
mation base for planning and monitoring purposes

Based on the documented efforts of conservation o
contribution of knowledge, village councils may be
rewarded® from the National Biodiversity Fund These
incentives could take various forms, such as allotment of a
venture capital fund for conducting expetiments to imple-
ment the innovations; like commercialization of local
health practices, establishing of small-scale enterprises to
commercialize the biodiversity resources - for example,
setting up of a forest produce-processing unit, or o
initiate biodiversity-friendly development measures like
manufacturing of a smokeless stove®. A part of the fund
could also be assigned to organize knowledge networks
whereby local healers or traditional farmets across the
villages can exchange and validate views, get felicitated
or rewarded. Such taluka-level or district-level networks
may also undertake promotion of such enterprises as
cultivation of medicinal plants or establishing of their
processing units. Such units are often non-viable at a
small-scale, owing to limited resource catchments, high
fluctuations in supply and demand, and limited expertise.

Therefore, coopetative arrangements and sharing of

information between these district-level and taluka-level

networks can greatly facilitate infrastructutal capacity

building for managing biodiversity sustainably.
Teneslatine TPRe into economic benefits tequires

Llalioiaciilg La KW 112% Cabab )

suitable market opportunities and good information on
them. But, in the present scenario, the medicinal plant
collector ot traditional farmet has no information on the
premium markets of Europe, or even for that mattet of
Mumbai. The meagre income the villagers today eatn
from their biodiversity resources, only promotes unsus-

tainable harvests of medicinal plants or replacement of

landraces with high-yielding vatieties, a practice which is
accelerated due to subsidies for modern seeds, chemical
fertilizers and pesticides Therefore, for encoutaging
biodiversity-friendly practices, information on local and
global markets must be collated and fed back to the
villagers for making informed choices, and consequently
assert themselves in having a say about procurement prices
The people’s biodiversity register programme would
suit well the mandate of the National Bioresources Board
(NBB), proposed to be constituted under the Depattment
of Science and Technology, according to the union budget
1999-2000 (ref. 20). Since formal launching of this pro-
gramme at the level of the government would take its own
time; in the meantime, NGOs all over the country haveé on
their own, initiated such moves. For example, the Indian
Institute of Science coordinated a countrywide effort
with the support of World Wide Fund of Nature-India
(WWF-I) during 1996-1 998, which led to the compilation
of PBRs 50-village clusters from 7 states, tepresenting
various socioeconomic and ecological zones™ Several
other NGOs have also initiated preparation of such
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registers in their own areas, with their own flavour. Such
NGOs represent a diverse spectium including the
Foundation for Revitalization of 1 ocal Health Traditions,
Bangalore; Kalpavriksh, Pune; Navdhanya, Dehradup;
M S. Swaminathan Research Foundation, Chennai; Kerala
Shastra Sahitya Parishad, Cochin; Vruksha ILaksha Ando-
lana, Sirsi; Nagarika Seva Trust, Mangalotre; and Deccan
Development Society, Hyderabad.

International follow-up

Our national efforts on IPR need to be complemented by
similar international efforts by promoting supportive
international policies and legislative frameworks. The
measures suggested here are not inconsistent with the
TRIPS provisions and hence will not invite any penalties
On the other hand, these piovisions would place India ina
leading position amongst developing countiies in fighting
the inequities within GATT. Today, most of the other
countries in the world are increasingly providing strong
IPR protection in all fields of technology, as recommer:
ded by GATT. Even China, which is not a WTO member,
provides for stong IPR protection26 It is therefor
necessaty that we accept the general IPR framework, but
with due safeguards to protect and promote custornary
uses and traditional knowledge of biodiversity through
equitable shating of benefits, No major developing
country has so far amended its IPR legislation towards
this end, and India could lead the way. It may be noied it
this context that the Kenyan Industrial Law, 1989, has
provided for granting of petty patents on folk medicinal
formulations®’. However, it does not enforce ackndv_@i_-i-
ledgement and rewarding of public-domain knowledge, as
these became important concerns after the CBD came into
force in 1993.
India must therefore lobby with other developing cOur
tries, in fora such as G-77, for similaz changes in IPR
legislation worldwide which include the developed
nations as well Most importantly, these amendments must
be incorporated into the TRIPS itself, when article 273
reviewed duting 1999 and the entire TRIPS comes UP for
ceview in 2000 (ref. 9). As a matter of fact, Indi had
proposed amendments Lo TRIPS relating to disclosuré
biological material and its country of origin during ths,_
WTO negotiations in 1996 (ref. 28) However, thes?
suggestions were not backed by other countries and wert
eventually turned down. India must now renew ifs effort
in collaboration with other developing countries, ¥
emphasis on rewarding public-domain knowledge. W"rld
Intellectual Property Organization (WIPO) of the Ur?tt%é—
Nations has initiated round-table discussions to instltﬂ_[c'-.
mechanisms to protect folk knowledge”. The daf? o
treaty, negotiated under the WIPQ. raises new concet,
and challenges. It provides discretionary rights 10 “¢
creators of the databases™ Tn the context of databﬂSﬁi.gﬁ-

peoples’ knowledge, such as trade secrets of Bucadof
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People s Biodiversity Registers ? of India, co-ownership

of the peaple in the database 1s essential. Thus not just the
accession fees, but also a share of the commercial benefits

resulting from use and modifications of the databases
must be channelized into the Naiional Biodiversity Fund
to reward the contributors.

While negotiating at the intellectual property fora, we
must also continue to progress under the CBD framework,
taking a clue from some of their recent developments. The
Tnternational Undertaking on Plant Genetic Resources
(JUPGR) of the Food and Agricultural Organization (FAO),
United Nations, has lent credence to the concept of
farmers’ rights arising out of their past, present, and
future contributions. This underiaking has accepted, in
principle, the rights of the countries of o1igin over the
~ex situ germplasm preserved in the foreign repositories,
housed by the Consultative Group on International
Agricultural  Research (CGIAR) institutions®'. About
6,00,000 of these accessions are now proposed to be
placed under the auspices of the FAO, which may make
them available to the members of the undertaking, free of
charge, on the basis of mutual exchange or mutuaily
‘agreed terms'”. It is quite likely that a protocol to CBD
. may soon be developed to operationalize these provisions.
" As the next step, we must demand that the Clearing House
' Mechanism (CHM) under the CBD undertakes the res-
: 'ponsibility of furnishing information of IPR applications
worldwide and of the relevant biological source, prior
knowledge and their countryfies of origin®. This would
help in artiving at international agreements on sharing the
‘rans-boundary commercial benefits in an informed manner .
_Ultimately, it is intelligent response to enhance our
capabilities and the available space that would pay slow
but steady, assured dividends.
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